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Opi nion by Hairston, Adm nistrative Trademark Judge:

I n these consolidated proceedi ngs, Plynmouth Rock
Foundation (plaintiff) has opposed an application and
sought to cancel a registration owned by Christian

Heritage Tours, Inc. (defendant). Defendant’s
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application, under Section 2(f), covers the mark

CHRI STI AN HERI TAGE M NI STRIES for:

educati onal services, nanely sem nars, conferences,

wor kshops and cl assroominstruction, reviving and

teaching America s original Christian heritage and
hi story, sonme or all of which incorporate slide
and/ or

video presentations, all in the field of Anerica’s

Christian heritage and history, offered both
national ly

and internationally, and distributing course
material s

in connection therewith.?

Def endant’s registration is for the mark CHRI STI AN
HERI TAGE TOURS, INC. for “arrangi ng educational,

hi storical and religious travel tours nationally and
internationally.?

In the notice of opposition, plaintiff alleges that
it is a leading national mnistry that pronotes and
explains America s Christian heritage; that CHRI STI AN
HERI TAGE descri bes the field or subject matter of the
educati onal services that many existing mnistries
provi de, and CHRI STI AN HERI TAGE generically describes the

main feature and field of any educational service that

pronmotes Christian heritage and history; that CHRI STI AN

1 Serial No. 75/023,501 filed Novenber 24, 1995, alleging dates
of first use as early as 1991



Opposi tion No. 106,991 and 27, 541

HERI TAGE M NI STRIES is a generic designation associ ated
with services that pronote Christian heritage and history
of the United States; that CHRI STI AN HERI TAGE M NI STRI ES
descri bes educational services, and the |ike, that
pertain to the Christian heritage and history of the
United States; that since nunerous third parties use the
desi gnati on CHRI STI AN HERI TAGE as part of their business

nanes for busi nesses that

2 Registration No. 1,862,018 issued April 16, 1993. The word
“TOURS” is disclaimed apart fromthe mark as shown.
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are associated with educational services that pronote the
Christian heritage and history of the United States,
applicant’s use of that designation for its educational
services is not substantially exclusive; that no evidence
exists to show that either CHRI STI AN HERI TAGE or

CHRI STI AN HERI TAGE M NI STRI ES has acqui red secondary
meaning within the United States, such that neither term
is a source indicator for applicant’s educati onal
services; that “neither ‘Christian heritage nor
“Christian heritage mnistries’ has becone distinctive of
applicant’ s educational services in comerce”; that
““Christian heritage mnistries’ is so highly descriptive
of educational services associated with the pronotion or
teaching of America’s Christian heritage and history as
to be incapable of registration based upon a cl ai m of
acquired distinctiveness”; and that “registration by
applicant of the merely descriptive phrase ‘Christian
heritage mnistries’ would be inconsistent with Opposer’s

and others’ right to use that term descriptively.”
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Defendant, in its answer to the notice of
opposition,® has denied the essential allegations thereof.
In the petition to cancel, plaintiff alleges that it
is the owner of the marks AMERI CA' S CHRI STI AN HERI TAGE
WEEK and
AMERI CA' S CHRI STI AN HERI TAGE WEEK M NI STRY f or
educati onal services; nanely, conducting events involving
groups of people to |l earn about America’s Christian form
of governnment, devel opnment of educational materials
regardi ng the historical Christian foundation of Anerica,
and distributing those educational materials in
connection therewith and pronoting these services and
rel ated educational information on the Internet; that
plaintiff is the owner of application Serial No.
75/ 207,824 to register the mark AVERI CA'S CHRI STI AN
HERI TAGE WEEK M NI STRY on the Principal Register for

educati onal services, nanely, conducting sem nars, and

3 Defendant al so asserted the affirmative defenses of |aches,
acqui escence and uncl ean hands; and a “Morehouse defense”,

mai ntaining that in view of its ownership of the registered mark
CHRI STI AN HERI TAGE TOURS, INC., plaintiff cannot be damaged by
the issuance of a registration to defendant for CHRI STI AN

HERI TAGE M NI STRI ES. Defendant did not pursue any of these
defenses. In any event, we should note that the defenses of

| aches, acqui escence and uncl ean hands are unavailable in a
proceedi ng involving a claimof genericness/nere
descriptiveness. Moreover, the “Mrehouse defense” woul d not
have been well taken inasmuch as the plaintiff seeks to cancel
that registration



Opposi tion No. 106,991 and 27, 541

devel opnent of educational materials regarding the

hi storical Christian foundati on of
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America, and distributing those educational materials in
connection therewith; that registration of plaintiff’'s
application has been refused under Section 2(d) of the
Trademark Act in view of defendant’s Registration No.
1,862,018 for the mark CHRI STI AN HERI TAGE TOURS, | NC.;
that the only comon portion between plaintiff’s mark and
defendant’s mark is the term“Christian heritage”; that
the term “Christian heritage” is a generic nane for
educati onal goods and services in the field of Christian
heritage and history and therefore plaintiff has

di scl ai mred “CHRI STI AN HERI TAGE” apart fromthe mark as
shown in its application; that defendant’s registration
does not include a disclaimer of “CHRISTIAN HERI TAGE”,
nor does the registration include a claim of

di stinctiveness under Section 2(f) of the Act; that

def endant’ s continued use of its mark w thout a

di scl ai ner of the generic term “CHRI STI AN HERI TAGE” i s
likely to cause confusion in the mnds of the public in
t hat defendant appears to have the right to exclusive use
of the term“Christian heritage” in the field of
Christian heritage and history; that plaintiff will be
irreparably damaged in its business and in the goodw ||
thereof if defendant’s registration is not cancell ed

because the public (a) will be deceived as to the nature
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of the generic term CHRI STI AN HERI TAGE; (b) will be |ed
to believe that the defendant is the owner of the generic
term CHRI STI AN HERI TAGE and therefore may control the use
of the generic term CHRI STI AN HERI TAGE by plaintiff in
the providing of its goods and services in the field of
Christian heritage and history, which is not true; and
(c) will be led to believe that defendant has the
exclusive right to use the generic term CHRI STl AN

HERI TAGE. Further, plaintiff alleges that “unless
defendant’ s registration is cancel[l]ed, the goodw ||
associated with plaintiff’s marks is likely to be placed
in jeopardy and to suffer dilution thereof and thus
reflect upon and seriously injure the reputation which
plaintiff presently enjoys for its services rendered
under its marks; [and] that the existence of defendant’s
registration would have the tendency to encourage others
to adopt nmarks resenbling plaintiff’s marks for the sane
or related goods and services in the field of Christian
heritage and history thus further weakening and dil uting
the distinctiveness of plaintiff’s marks and making it
nmore difficult for plaintiff to maintain the scope of
protection to which its marks are entitled; [and] that

defendant’s registration is invalid under Section 6(a) of
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the Act without a disclainer of the generic term

CHRI STI AN HERI TAGE. ”
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Def endant has denied the allegations of the petition
to cancel .

Before turning to the nerits of this case, we nust
first consider an evidentiary matter. As background, we
note that the parties stipulated that testinmony could be
submtted by way of affidavit or declaration. Plaintiff,
during its testinony period, submtted a paper styled
“Opposer’s Notice of Reliance and Declaration of Neil F
Mar kva” which is acconpani ed by ninety-one exhibits. The
first paragraph of the paper reads as follows:

Nei |l F. Markva decl ares:

1. Pursuant to 37 CFR 2.122(e), Opposer Plynouth

Rock Foundation (“PRF)”, hereby submts its reliance

on the attached publications and/or official records

bearing the designations Exhibits O 1 through O 91

as described in the attached Tabl e of Contents of

Opposer’s Exhibits.

Def endant, in its brief on the case, has objected to nany
of the exhibits acconpanying this paper on the ground

that the information therein is hearsay and ot herw se not

appropriate for introduction by way of notice of

4 Def endant al so asserted the affirmative defenses of |aches,
acqui escence and unclean hands in its answer to the petition to
cancel . Defendant did not pursue these defenses in this
proceedi ng, and for the reasons stated in footnote 3, the

def enses are unavail able, in any event.

10
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reliance.® Plaintiff, inits reply brief, has offered no
response to defendant’s objections.

Upon review of plaintiff’s paper, we deemit a
notice of reliance and not stipul ated testi nony.

Plaintiff has

characterized it as such, and while we recognize that the
parties stipulated that testinony could be presented by
affidavit or declaration, the paper filed under the

decl aration of plaintiff’s attorney Neil F. Markva is not
in the nature of testinony. Moreover, an attorney
generally may not appear as a witness on behalf of a
party he is representing.

In view thereof, and inasnuch as plaintiff offered
no response to defendant’s objections, we have considered
only those exhibits acconpanying plaintiff’s notice of
reliance which constitute printed publications and
official records. See Trademark Rule 2.122(e). Thus, we
have not considered the listings of “Christian Heritage”
or “Heritage Christian” businesses or mnistries taken

fromthe Anmerican Yell ow Pages published by Anerican

> W note that with respect to exhibits nos. 1-83, in

particul ar, defendant is renew ng objections it made when these
exhibits were submitted in support of plaintiff’s sumrmary

j udgnent notion. \Wile such objections were overruled and the
exhi bits considered for purposes of sunmary judgnent, we shoul d
point out that the Board is liberal with respect to the types of

11
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Busi ness Information Inc.; correspondence; newsletters
not available to the general public; internet search
results; and the results of searches of on-line libraries
for the titles of books, and magazi ne and newspaper
articles incorporating the words “Christian Heritage.”

The record, therefore, consists of the files of the
i nvol ved application and registration; the file of
plaintiff’s application, portions of books and journals,
newspaper articles, copies of certificates of
i ncor poration/anmendnment of third-parties, and copies of
of ficial proclamations of “Christian Heritage Wek”,
subm tted under plaintiff’s notice of reliance.

Def endant submitted a notice of reliance on the
dictionary definitions of the words “Christian”,
“heritage”, “tour”, and “mnistries;” and the declaration
of its president, Catherine MIllard, with exhibits.

We turn then to the nmerits of this case. The issues
to be decided herein are (a) whether the ternms CHRI STI AN
HERI TAGE M NI STRI ES and CHRI STI AN HERI TAGE TOURS, | NC.
are generic or nerely descriptive of defendant’s
servi ces;

(b) whether, assuming the terns are not generic but

nerely descriptive, they have becone distinctive of

evi dence which may be submitted in connection with a sumary

12
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def endant’ s services; and (c) whether absent a disclaimer
of CHRI STI AN HERI TAGE, CHRI STI AN HERI TAGE M NI STRI ES and
CHRI STI AN
HERI TAGE TOURS, INC. are registrable.®

I n support of its contention that CHRI STI AN HERI TAGE
M NI STRI ES and CHRI STI AN HERI TAGE TOURS, | NC. are generic
or at the very least nmerely descriptive of defendant’s
educati onal services and travel tour services, plaintiff
relies on the dictionary definitions of the words
“Christian”; “heritage”; and “mnistries”; and vari ous
uses of “Christian Heritage” alone or as part of other
phrases by defendant and third parties. Exanples of

t hese uses, with Christian Heritage highlighted, include:

t he book God’s Signature Over The Nation' s Capital

witten by defendant’s president, Catherine MII ard,

whi ch contains the tag |line “Evidence of Your Christian

Heritage” on the front cover; the book Up Wth Anerica

written by Robert Flood and published by plaintiff, which

j udgnent noti on.

® Contrary to plaintiff’s contention, the “ultimate issue”
herein is not whether defendant has the exclusive right to use
the term CHRI STI AN HERI TAGE apart fromits marks CHRI STI AN

HERI TAGE M NI STRI ES and CHRI STI AN HERI TACE TOURS, INC. so as to
preclude registration of plaintiff’s mark. The registrability
of plaintiff’s mark is not before us. Mreover, although
plaintiff alleged in the petition to cancel that defendant’s use
of its marks woul d weaken and dilute the distinctiveness of
plaintiff’s marks, plaintiff has not argued this as a dilution
claimand we have not considered it as such.

13
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contains the tag line “Rediscovering Qur Christian

Heritage on the front cover;” articles of anendnent

changi ng the name of the Christian Conservative Center,
Inc. in Louisville, Kentucky to the Christian Heritage
Center, Inc.; and proclamtions of Christian Heritage
Week by governors in several states.

Determ ning whether a mark is generic involves a
two-step analysis. The first step is to identify the
cat egory of goods or services at issue. The second step
is to determ ne whether the mark sought to be registered
is understood by the relevant public primarily to refer
to that category or class of goods or services. See In
re American Fertility Society, 188 F.3d 1341, 51 USPQ2d
1832 (Fed. Cir. 1999) citing H Marvin G nn Corporation
v. International Association of Fire Chiefs, Inc., 782
F.2d 987, 228 USPQ 528 (Fed. Cir. 1986). Moreover, in
the case of a mark which consists of nultiple ternms which
are not joined in any other sense than appearing as a
phrase, dictionary definitions of the separate words are
not sufficient to establish the genericness of the mark
inits entirety. Rather, there nmust be evidence that the
mar k has been used by the defendant or others in a

generic manner. 1d.

14



Opposi tion No. 106,991 and 27, 541

Appl yi ng these principles here, we find that the
evidence fails to denonstrate that CHRI STI AN HERI TAGE
M NI STRI ES and CHRI STI AN HERI TAGE TOURS, |INC. are the
generic nanmes for defendant’s educational services and
travel tour services, respectively. There is no show ng
that either designation, in its entirety, has actually
been used in a generic manner by defendant or others in
connection with such services. Also, we are not
persuaded on this record that the term CHRI STI AN HERI TAGE
alone is a generic nanme for such services. Again, there
is no evidence that this term has been used in a generic
manner by defendant or others in connection with
educati onal services and travel tours. On the contrary,
the several articles of incorporation or amendnent which
are of record indicates that third parties have used
“Christian Heritage” as part of their trade nanmes (e.g.,
Christian Heritage Center, Christian Heritage Church,
Christian Heritage Foundation). Also, while we note the
dictionary definitions of the words “Christian” and
“heritage,” the term CHRI STI AN HERI TAGE is not in the
nature of a conmpound word and, thus, the dictionary
definitions of the individual words are not sufficient to
establish that the term in its entirety, is generic for

defendant’s servi ces.

15
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Al t hough we do not believe that either of
defendant’s marks rises to the |evel of genericness, we
do believe that the conmponents of both marks are nerely
descriptive, and that the resulting conbinations are al so
nerely descriptive. Defendant has conceded the
descriptiveness of CHRI STI AN HERI TAGE M NI STRI ES i nasnuch
as it has sought registration under Section 2(f).

Mor eover, the term CHRI STI AN HERI TAGE cl early descri bes
the subject matter of defendant’s educational services
and travel tours. This is evidenced by the fact that
def endant itself describes its educational services as
being in the “field of America’s christian heritage.”

Al so, there is no question that defendant’s travel tours
are in the same field. Further, the words “mnistries”
and “tours” describe the nature of defendant’s respective
servi ces.

The remai ni ng question, then, is whether the marks

have become distinctive of defendant’s services.
Briefly, defendant’s evidence in this regard consists of
the declaration of its president, Catherine MIlard. ©Ms
Mllard attests to the follow ng facts:

- that CHRI STI AN HERI TAGE TOURS, |INC. has been used

since 1984 and that CHRI STI AN HERI TAGE M NI STRI ES
has been used since 1991;

- that since 1984 defendant has conducted t housands
of travel tours;

16
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- that since 1984 defendant has distributed
t housands of brochures about its tours and has
sol d approxi mately 25,000 Christian Heritage Tours
vi deot apes focusing on sites in Washi ngton, D.C.
and Phi | adel phi a;

- that defendant, under the mark CHRI STI AN HERI TAGE
M NI STRI ES, organi zes and pronotes “Christian
Heritage Week” in 46 states with cel ebrations
whi ch include lectures, slide presentations, and
tel evision and radio interviews with defendant’s
presi dent;

- that defendant’s Christian Heritage News
newsl etter highlights the educational services
of fered under the mark CHRI STI AN HERI TAGE
M NI STRIES and is distributed to hundreds of
persons and organi zations in the United States and
wor | dwi de;

- that defendant’s CHRI STI AN HERI TAGE TOURS, | NC.
travel tours and CHRI STI AN HERI TAGE M NI STRI ES
educati onal services have been the subject of
numer ous newspaper and nagazine articles; and

- that at |east since 1986 defendant has appeared at
trade shows and conventions where it has displayed
i nformation about its services.

I n addi ti on, defendant has subm tted four
decl arations of individuals who are famliar with
defendant’ s travel tours and educational services, and
who testified that they recognize the marks CHRI STI AN
HERI TAGE TOURS, I NC. and CHRI STI AN HERI TAGE M NI STRI ES as
identifying and di stinguishing defendant’s services from
t hose of others.

After careful review of defendant’s evidence of
acquired distinctiveness, including the declaration
relating to the pronotion and use of the marks over the

years and the affidavits of individuals who state that

17
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t hey recogni ze defendant’s marks as identifying and
di stingui shing defendant’s services fromthose of others,
we agree with defendant that its evidence of extensive
and successful use and pronotion of the marks
denmonstrates that the marks have becone distinctive of
its services and that they are
entitled to registration on the Principal Register.’ In
view of our finding that the term CHRI STI AN HERI TAGE i s
not generic for defendant’s services, defendant is not
required to disclaimthis termin its application.

Deci sion: The notice of opposition is dism ssed and

the petition to cancel is deni ed.

" W shoul d point out that defendant’s evidence establishes that
CHRI STI AN HERI TAGE TOURS, I NC. had acquired secondary neani ng as
of the tinme of registration (Novenber 8, 1994), and that the
mark currently possesses secondary neaning. |f defendant had
failed to establish secondary neaning either at the tine of
registration or currently, the petition to cancel would be
granted. See Neapco Inc. v. Dana Corp., 12 USPQ2d 1746, 1747
(TTAB 1989). [“[I]f it is established either that as of the tine
of registration, the registered mark was nmerely descriptive and
| acked secondary meaning, or that as of [the time of trial], the
mark is nerely descriptive and | acks secondary mneani ng, the
cancel l ation petition would be granted.”]
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